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PROHIBITED BEHAVIOUR ORDERS BILL 2010 

Committee 

Resumed from 24 November. The Chairman of Committees (Hon Matt Benson-Lidholm) in the chair; 
Hon Michael Mischin (Parliamentary Secretary) in charge of the bill. 

Clause 8: Grounds for PBO — 

Progress was reported after the clause had been partly considered. 

Hon KATE DOUST: Before we start I ask the parliamentary secretary how he is progressing with that letter 
from the Commissioner for Children and Young People that we have an interest in? Has the parliamentary 
secretary sought advice from the Attorney General or from the children’s commissioner about making it publicly 
available and tabling it?  

Hon MICHAEL MISCHIN: I consulted with the Attorney General about that this morning. He declines to 
release the document.  

Hon KATE DOUST: Did the Attorney General provide the parliamentary secretary with a reason? I would be 
very interested in knowing why he will not release a letter from the commissioner so that we can be made aware 
of her views on this legislation. I would not imagine there would be state secrets or anything that she would feel 
uncomfortable about sharing. I look forward to the parliamentary secretary’s response to that.  

Hon MICHAEL MISCHIN: There are a number of reasons, one of them being that it was a submission that 
was made in response to a green bill, which the Attorney General regards as private correspondence between the 
Commissioner for Children and Young People and the Attorney General. Also, it goes beyond strictly the 
matters in the bill and expresses views on policy generally that are not the subject of this bill.  

Hon KATE DOUST: Were all other letters or submissions that were provided to the Attorney General to make 
comment about the green bill also treated as private documents?  

Hon MICHAEL MISCHIN: Yes, they have been. None has been released to the public.  

Hon KATE DOUST: I will put on the record that I think it is very disappointing that the government is not 
prepared to enable us to view comments made by the children’s commissioner. We take her opinions very 
seriously and we rate them very importantly. She has consistently and diligently advanced the cause of children 
and young people, and expressed well-researched positions. It is disappointing that the government refuses to 
allow us to access that information.  

Hon ADELE FARINA: Can the parliamentary secretary canvass with the Attorney General whether he will 
agree to blank out those sections of policy that were unrelated to the bill, and table that letter? I find it 
astounding. When we were in government, we were repeatedly asked to table submissions that we had received 
on various green bills and bills, and even discussion papers. We repeatedly tabled those documents because we 
believed that members of this place have a right to be informed when making decisions. Yet this government, 
which went to the election with a policy platform that it would be open, accountable and transparent—in fact 
more open, accountable and transparent than any other government that has gone before it—is now denying 
members of this place, who are making laws for this state, access to relevant documentation that will enable us to 
make a more informed decision. I think it is really disgraceful the way the government is conducting itself. I 
would be interested to know why the Attorney General does not feel that he can simply blank out whatever 
portion of the document he feels is unrelated to the matter currently before the house and still provide us with the 
commissioner’s submission.  

Hon HELEN MORTON: I have been listening to this ongoing debate about why we cannot have access to the 
information from the Commissioner for Children and Young People. There is absolutely nothing in this world 
stopping any of these three members from picking up a telephone themselves and talking to the commissioner if 
they feel they need her information, or writing to her and getting a written response or meeting with her to have a 
full discussion. All the information the opposition says it is seeking is at its disposal if members try to get it 
through their own means. What members are looking for is a copy of confidential information between the 
commissioner and the Attorney General. The Commissioner for Children and Young People is easily able to 
provide members with an almost identical copy of that information, if that is what they want. Why do members 
themselves not ask the commissioner for that information?  

Hon KATE DOUST: Thank you very much for that very pious and informative lecture! When I made my 
second reading contribution a number of weeks ago—if Hon Helen Morton feels so inclined to go back and read 
it!—she will note that I made reference to the fact that I had actually spoken to the children’s commissioner prior 
to making that speech. I had extensively searched through her website to see if I could secure a copy of her 
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submission to the Attorney General on this particular legislation. That was not available on her website, and so I 
did speak to her. We had an extended conversation. She informed me that it had been correspondence to the 
Attorney General, and that if I wanted a copy, I should ask for it through the Attorney General. That is what I 
have done. I do not really need the parliamentary secretary to be up on her soapbox to engage in this. If the 
government wants to continue to do this, it will take a bit longer to deal with this bill.  

Hon ADELE FARINA: Can I just add to that also, so that it is on the record: government departments and 
public servants have been told not to open their facilities to us and not to meet with us without first getting the 
consent of the relevant minister. I have even got an email—which I am happy to table at some other time—from 
a chief of staff to one minister advising me that I cannot visit government facilities within my own electorate 
without first obtaining the permission and consent of the relevant minister. That is why the children’s 
commissioner and other public servants are very reluctant to provide members with any information without 
going through the relevant minister, and that is why Hon Kate Doust is trying to comply with this government’s 
policy and actually seek the information through this forum. We have been told time and again when accessing 
information through freedom of information requests and other things, in fact from the parliamentary secretary 
himself, that we should just ask in this place for whatever it is we want, because, after all, we are members of 
Parliament and entitled to do it. That is exactly what we are doing.  

Hon ALISON XAMON: I thought I might make a couple of comments as well. I have spoken to the 
Commissioner for Children and Young People generally about these matters. I am particularly interested in 
seeing what the government has received in the nature of correspondence. I am starting to come to the 
conclusion that the reluctance of the government to release this information can be only because what the 
Commissioner for Children and Young People had to say, particularly about the inclusion of young people, was 
potentially detrimental to the progression of this bill. I do not see that we have any choice other than to come to 
that conclusion. I am very disappointed about that. Of course we can always talk to the Commissioner for 
Children and Young People ourselves, and that happens. That is very different from having access to the 
documentation that has been supplied directly to government, to see what correspondence has occurred between 
the two and what advice and opinions have been given. I think it is unfortunate that the government has chosen 
not to be transparent in that regard. 

Sitting suspended from 1.00 to 2.00 pm  

Hon MICHAEL MISCHIN: I will address the matters that were raised by Hon Kate Doust, Hon Adele Farina 
and Hon Alison Xamon. The Attorney General is not inclined to release material that has been sent to him unless 
it is made apparent to the authors that it is something that may be made a matter of public record. In this case, 
submissions were received from the Commissioner for Children and Young People and other authorities and 
bodies to inform the Attorney General of their views on a green bill. If he were to release one of these 
submissions, fairness would suggest that all be released. In any event, it is on the public record that the 
commissioner is sceptical of the ability of the bill to achieve its aims in respect of juveniles. That has presumably 
been mentioned in the conversations that members opposite have already had with the commissioner. It has also 
been the subject of debate in the other place. In fact, some of the commissioner’s specific criticisms of the 
publication of identities were revealed by the Attorney General in the course of consideration in detail of the bill 
in the other place. Presumably, members opposite are well aware of that, as they have no doubt done their 
homework in preparation for the debate in this chamber. 

I will address a number of specific points that need to be commented on. First, there was a suggestion that the 
commissioner requires the permission of the Attorney General to comment or speak to members of the 
opposition about this bill or any other matter; that is not so. The commissioner is an independent statutory 
authority and is not under the control of the Attorney General. Secondly, although the commissioner may have 
been reluctant to release a copy of her private correspondence to the Attorney General, if members of this 
chamber had any questions of the commissioner, they were at liberty to seek answers to those questions and 
presumably would have got answers consistent with the views that the commissioner has already expressed to 
the Attorney General. Thirdly, as I have already mentioned, there is not much secrecy as to the commissioner’s 
opinions, if any member had bothered to do his or her homework and looked at the Hansard of the other place; 
that is what Hansard is for. Lastly, there was the particularly laughable suggestion that members in this chamber 
could somehow have made a more informed decision on aspects of this bill had this document been made 
available to them. Given that the commissioner is known to be critical of the legislation, it beggars belief that 
had her submission to the Attorney General been made available to members opposite they would suddenly have 
had some kind of road-to-Damascus conversion towards the merits of the bill; that is just nonsense. In any event, 
the decision was made by the opposition, long before the bill came to be debated in this chamber, that it was 
going to oppose it. Presumably, what I can infer from that is that no informed decision had been made by the 
opposition in respect of this legislation. 
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Hon Adele Farina interjected. 

Hon MICHAEL MISCHIN: Very well. It was said by Hon Adele Farina that no informed decision could be 
made on this legislation in this place by members of the opposition unless they had access to this document. 

Hon Adele Farina: No, that’s not what Hon Adele Farina said. Let me clarify what I said. I said that the 
provision of that document would assist members in this place to make a more informed decision. Would the 
parliamentary secretary like me to repeat that again so that he can understand it? 

Hon MICHAEL MISCHIN: Rather than the less informed decision that has been — 

The DEPUTY CHAIRMAN (Hon Jon Ford): Order, members! Sit down! There are rules of debate, and the 
debate is going to proceed for the afternoon as it has for as long as this place has been here. I or whoever else is 
sitting in the Chair gives the call; members do not just jump to their feet unless they are making a point of order. 
I determine who speaks and who does not. At the moment, the parliamentary secretary has the call. 

Hon MICHAEL MISCHIN: I think I have said my piece, Mr Deputy Chairman. 

Hon SALLY TALBOT: Can I ask the parliamentary secretary whether he has read the submission by the 
Commissioner for Children and Young People? 

Hon MICHAEL MISCHIN: Yes, I have. 

Hon SALLY TALBOT: May I ask the parliamentary secretary to clarify one point in the response he just gave 
to Hon Adele Farina? He said that the commissioner doubts that the bill will achieve its objectives and that it is 
on that basis that she has expressed her opposition. Can the parliamentary secretary confirm that it is the case 
that the commissioner has said that the bill will not achieve its objectives, or did she in fact say that it will have 
some kind of unintended — 

Hon Simon O’Brien interjected. 

Hon SALLY TALBOT: Hon Simon O’Brien, we have been through this. 

The DEPUTY CHAIRMAN: Hon Sally Talbot, do not respond to the member’s interjection. 

Hon SALLY TALBOT: I am trying to clarify whether the commissioner said that the bill will not work because 
it will not achieve its objectives, or that the bill is a dangerous thing because it will have unintended 
consequences in its effect on children and young people. 

Hon MICHAEL MISCHIN: Broadly speaking, she was sceptical that the bill would achieve its objectives of 
correcting the behaviour of juveniles. Some of the specific concerns she had were reflected in what the Attorney 
General said in the other place on 9 September. I refer to pages — 

Point of Order 

Hon KEN TRAVERS: I am not sure that members are allowed to refer to a debate in the other place from the 
current session. The point of this chamber is to review the legislation. If the parliamentary secretary has a 
contribution to make, he should make it as his own contribution and not refer to debates in the other place from 
the current session. 

The DEPUTY CHAIRMAN (Hon Jon Ford): That is correct. We do not refer to current debates in the other 
house. 

Committee Resumed 

Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chairman. The Commissioner for Children and Young 
People made the point that some of the detrimental outcomes arising from what has generally been described as 
naming and shaming young people—a term that the government, I might add, does not agree with—were a 
misuse of the concept of shaming, and had the potential for vigilante action and the possibility of interfering with 
rehabilitative efforts. 

Hon SALLY TALBOT: I move — 

Page 7, line 7 — To delete “3 years” and insert —  

1 year 

The parliamentary secretary will not be surprised that I am moving this amendment. This is the clause that picks 
up our concerns not just about the retrospectivity in the bill, but the fact that it picks up convictions within the 
past three years means that if a court is dealing with a child aged 16, it is applying the PBO to an offence that 
occurred when the child was as young as 13. The government has already responded to the concerns that were 
raised about the application of this kind of measure to children under 16. The proof of the fact that the 
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government had listened to those concerns, and it goes some way towards addressing it, is the difference in the 
age limits between this and the green bill. The earlier green bill specified the age of 14; the bill we are now 
considering puts that age at 16. The government is therefore already aware of those concerns, but they are not in 
any way diluted or mitigated by any provision of this bill. I ask the parliamentary secretary to listen to the 
argument. I will not go into it again here, because the argument has been put at some length in the earlier hours 
of this debate, both by me and other speakers from the Labor Party and from the Greens, about the absolute 
injustice, and unfairness and unreasonableness of applying any of these measures to children as young as 13. The 
parliamentary secretary will notice that I am approaching this in the spirit to which I often make reference, which 
is the spirit that says that we would prefer not have this bill at all, but if we are going to have this bill, we would 
prefer that it did not apply to anyone under the age of 18. We are gradually being chipped away here. If the 
parliamentary secretary is going to go ahead and make it apply to 16-year-olds, we ask him to please remove the 
provision that captures behaviour at the age of 13—an age when PBOs cannot be applied to a child, by the 
government’s own admission. 

Hon MICHAEL MISCHIN: The government does not support the amendment. Firstly, the premise upon which 
the amendment seems to be based is that somehow this is a punishment of juveniles by having the three-year 
period as the time frame in which relevant offences may be committed. It is not. In fact, this is an attempt to 
facilitate rehabilitation where other conviction-based orders have failed. It is therefore effectively a last resort, 
short of imprisonment. Secondly, we are looking at a time frame for when the relevant offences can be 
committed, so it has got to be an offence that is within that three-year period. One might argue that if we are 
looking at a one-year period, no pattern of offending that would persuade the court of the ground for making a 
PBO under clause 8(2)(b) would be established. We are looking at a longer time frame rather than a shorter time 
frame in order that the court can see whether there is a pattern of recidivist behaviour and a raft of other orders 
that have failed. Thirdly, I have already explained the circumstances and given some examples of, in the case of 
juveniles, juveniles who have extensive criminal histories dating back to the age of 13, if not earlier. There is 
nothing unjust in being able to take that into account if they are continuing to offend and it finally brings the 
authorities to the point of view that the only way that they are going to be stopped from reoffending is by way of 
a PBO that is an adjunct to a sentence that may have been imposed in respect of their latest offence. Lastly, it 
ignores the fact that we are talking about adults as well being subject to this particular time frame. This bill does 
not apply exclusively to juveniles, albeit that is where the emphasis of much of the debate has rested. 

Hon ALISON XAMON: I would like to lend the Greens’ support to this amendment as well, but for some 
additional reasons. Part of the policy behind the bill that has been promoted by the government has been the need 
to indicate a pattern of behaviour in order to look at the granting of a PBO. What I am concerned about is that 
when we look at it in conjunction with the other elements of the bill, which indicates that there can be simply 
two offences with the prospect of a third being committed, I really question how much of a pattern can actually 
be cited. I am talking about both juveniles and adults. If we are looking at a first offence having been committed 
three years prior and then after three years another, I would suggest that if seeking a pattern of behaviour is the 
government’s priority, it would be better served by having a shorter time frame in which to demonstrate that. I 
would argue that three years is simply too long between what may simply be two offences in order to indicate a 
pattern. For that reason, and for the reasons already articulated by Hon Sally Talbot, the Greens will be 
supporting this amendment. 

Hon LINDA SAVAGE: The parliamentary secretary will no doubt recall a fairly lengthy interaction that we had 
in regard to this clause in the bill and in regard to what the minimum threshold was. It was my contention that 
clause 8 required one offence to be committed and a conviction for a relevant offence, and then another within 
three years. Then the next step was the likelihood that, unless constrained, another offence was likely to be 
committed. As I recall, the parliamentary secretary did eventually agree that theoretically that was possible. I 
would put it to the parliamentary secretary that that is what clause 8 actually says. The parliamentary secretary 
has just said that this involves those with an extensive criminal history and it is a last resort, short of 
imprisonment. Again, I just want to be sure what I understand the minimum threshold to be. The first 
precondition in clause 8 is the commission of one offence and then another within three years, and the second 
precondition is the factual finding by the magistrate that unless the person is constrained by a PBO, the person is 
likely to commit another relevant offence, and after that the judicial discretion, which the parliamentary secretary 
has previously referred to, would become a factor.  

Hon MICHAEL MISCHIN: In substance, that is what subclause (2) sets out. Ultimately, there is a discretion 
that turns on a finding that the granting of a PBO to impose the constraints is appropriate in the circumstances. It 
would beggar belief that two convictions for relevant offences within a three-year period would satisfy either 
subclause (2)(b) or (2)(c).  

Hon ADELE FARINA: Subclause (2) reads — 
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Grounds for making a PBO exist if — 

(a) the person — 

(i) committed and was convicted of a relevant offence; and  

(ii) during the period of 3 years after that conviction again committed, and was 
convicted of, a relevant offence; 

Are either of those two relevant offences, as they are stated in subclause (2), the actual offence on which the 
offender is before the court or is it referring to two previous offences? During debate on clause 6, we discussed 
the issue of “offence” and how we can be clear what offence we are talking about. It is not clear, given the 
wording in subclause (2)(a), particularly the word “after” in subparagraph (ii), whether either of those two 
offences are those which bring the person before the court, at which time the court is considering making a PBO, 
or are they two previous offences and there have to be two previous offences and then the offence which brings a 
person before the court?  

Hon MICHAEL MISCHIN: Under clause 6(2) the “offence” need not be a relevant offence, but it may be a 
relevant offence. If it happens to be a relevant offence, then clause 8(2)(a) is satisfied. The other operative words 
are “convicted of a relevant offence”, which is in clause 8(2)(a) and in clause 5(1). It would have to be a 
conviction for an offence, which may be a relevant offence, that would form the trigger for one of the grounds of 
obtaining a PBO. To put it another way: if one were convicted of two relevant offences within the three-year 
period, the first of those relevant offences would not be the trigger; the second of those relevant offences would 
be the trigger; and after conviction for that second relevant offence, but before sentencing for the second relevant 
offence, the application would have to be brought, if brought, by the prosecution. Once the offender is sentenced, 
then the court is able to impose a PBO, provided the other grounds exist for the granting of a PBO and the court 
has given due consideration to all the matters in clause 9 and other matters in other clauses that bear upon it, and 
considers that under clause 8(2)(c) the granting of a PBO is appropriate in the circumstances.  

Hon ADELE FARINA: Could the parliamentary secretary please explain whether the relevant offences in 
subclause (2)(a)(i) and (ii) need to be similar? And, just going, if the relevant offence is an offence involving 
antisocial behaviour—there is a broad list of offences that constitute a relevant offence, and they can be quite 
different to the offences on the list that we have been provided. So, it is not clear whether there needs to be any 
similarity between the offences or between the antisocial behaviour that might trigger the PBO. It seems to me 
that the way in which it is worded, there needs to be no similarity in the relevant offences nor in the nature of the 
antisocial behaviour over which the court might be seeking to impose a PBO.  

Hon MICHAEL MISCHIN: There is a similarity: they both have to be relevant offences. Relevant offences are 
offences that involve antisocial behaviour, so the theme, if there is one, is one of antisocial behaviour, which is 
defined in the act as certain characteristics. Having said that, if the member is talking about similarity as in the 
same type of offence, to wit, wilful damage as opposed to an offence of violence and wilful damage or disorderly 
conduct and wilful damage, no, they do not legally have to be the same category of offences. Having said that, 
subclause (2)(b) and (c) would necessarily require the court to be satisfied that there are unlawful activities and 
behaviour that are exhibited in that case that make it more likely that the person will commit a relevant offence; 
to wit, an offence with a antisocial element in it. So a court has to turn its mind to the question of whether any 
pattern of behaviour emerges that will give rise to the relevant level of satisfaction, that is, on the balance of 
probabilities, that the person is likely to commit another relevant offence. By doing it from two unrelated 
offences over a three-year period will not give rise to that conclusion, bearing in mind also that the court takes 
into account matters that are identified in clause 9 and in other clauses.  

Hon LINDA SAVAGE: A lot of the confusion has arisen because the words “pattern” and “volume offending” 
have been used. Notwithstanding comments that the parliamentary secretary has made, which I have understood 
to mean that he does not think a sensible court would consider two offences and the subsequent finding of fact 
that unless the PBO order is made and the person is constrained he is likely to commit another offence—which is 
what I understand clause 8 to be saying—the bill before us is quite clearly, to my way of thinking, uses a very 
small pattern if it is just those two offences. I think it is possibly for a court, based on the bill in front of it, to use 
that threshold, unless we are suggesting that the court disregard the bill that is likely to be passed.  

I make another point just in passing. Obviously in the laws that are made in the Parliament, it is incumbent upon 
us that they are clear and understandable, and that means a person is able to ascertain their legal rights and 
obligations and what behaviour is being prescribed. If the parliamentary secretary looks at the second reading 
speech, it talks about, I suppose, a group of offences. To my mind, that is making the point that Hon Adele 
Farina has made, which is the link between the offences and a pattern of offending. The second reading speech 
reads —  
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However, we are generally referring here to offences of the nature of graffiti, general damage to 
property, disorderly conduct, hooning,  

The premise has been, or the way this legislation has been explained, is that we are talking about higher volume 
offending, which suggests a pattern of more than two offences. The parliamentary secretary has accepted that 
that is the minimum threshold of relevant offences that must be committed. We are also talking about offences of 
a certain nature, but the list of offences we have been provided with does not appear to accord with the second 
reading speech. Therefore, the amendment Hon Sally Talbot is seeking is an attempt to overcome the mismatch 
between the explanatory memorandum and the wording of the bill.  

Hon ADELE FARINA: I also stand in support of Hon Sally Talbot’s amendment. We have been told time and 
again that this legislation is directed at high-volume, low-level offences. Clause 8, which details the grounds for 
making a PBO, does not talk about low-level offences or high-volume offending. In fact, we have just heard 
from the parliamentary secretary that all that is required is for there to have been two offences in a period of 
three years; that they do not need to be the same sort of offences, only that they need to be relevant offences; and 
that the offences do not need to involve the same sort of antisocial behaviour as long as they involve antisocial 
behaviour, which again is very broad. I appreciate that this is the minimum that is required in order to give rise to 
the consideration of the granting of a PBO, but this sets out the grounds that the courts will need to give 
consideration to. If the minimum criteria is substantiated—that is, two previous offences during a period of three 
years—it will trigger the right of the court to consider the granting of a PBO. If we are talking about a 16-year-
old, he could have been 13 at the time of the first offence and 15 or 16 at the time of the second offence. How 
can a court ascertain a propensity to offend again given just two convictions, which could be for totally unrelated 
offences involving totally unrelated elements of antisocial behaviour? Antisocial behaviour is very broad. As 
Hon Linda Savage has said, the law needs to be certain. It needs to be clear. There is nothing in this legislation 
that is clear and certain in relation to the application of this provision to high-volume, low-level offending.  

I sought a ruling from the Chair during earlier consideration of this bill in relation to whether the bill complied 
with the long title. The Chair, in making his ruling at that time, kindly suggested to me that I might like to seek 
this ruling on the specific clause once we got to it. I am just foreshadowing that I intend seeking that ruling after 
our consideration of the amendment before us.  

Hon SALLY TALBOT: Would the parliamentary secretary indicate, perhaps even just by way of interjection, 
whether he would be prepared to consider the amendment if I made it applicable only to children under the age 
of 18? I note that in the parliamentary secretary’s lengthy response to my moving of the amendment, he put 
some emphasis on the fact that PBOs would apply not only to children but also across the whole range of the 
population. It may be that his argument is perhaps more credible or perhaps a little less troublesome when it 
comes to adults. Would the parliamentary secretary be prepared to entertain that possibility?  

Hon Michael Mischin: No.  

Hon SALLY TALBOT: No. Okay. In that case, I do not have anything more to say on this issue. I think the 
government is sadly mistaken when it thinks that it is a fair move to make this bill applicable to the behaviour of 
children aged only 13. I have a lot more points to make about that, but I am happy to make them in relation to 
other clauses of the bill.  

Hon ADELE FARINA: I refer to section 19(b) of the Commissioner for Children and Young People Act 2006, 
which says that one of the functions of the commissioner is to promote the participation of children and young 
people in the making of decisions that affect their lives and to encourage government agencies to include the 
participation of children and young people in the making of decisions that affect their lives. Did the department 
undertake any consultation with children and/or young people between the ages of 16 and 18 on the policy 
development or implementation of this bill?  

Hon Michael Mischin: Are you talking in respect of this amendment—a one-year limit or a three-year limit?  

Hon ADELE FARINA: No, the clause.  

Hon MICHAEL MISCHIN: I thought that was what the Commissioner for Children and Young People was 
being paid to do.  

Hon Kate Doust interjected. 

Hon Michael Mischin: Why not ask her? 

The DEPUTY CHAIRMAN (Hon Jon Ford): I know that it has been a long year and that we are getting on 
with the debate, but when members are addressing questions and giving subsequent responses to those questions, 
it should be done in a polite manner, reflecting the respect that members have for each other. That way we can 
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proceed without too much angst and members might perhaps be able to speak to each other at the end of this 
debate. I give the call to Hon Adele Farina.  

Hon ADELE FARINA: I am happy for us to put the amendment. I will pursue this later.  

Amendment put and a division taken, the Deputy Chairman (Hon Jon Ford) casting his vote with the ayes, with 
the following result — 

Ayes (14) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Lynn MacLaren Hon Alison Xamon 
Hon Helen Bullock Hon Adele Farina Hon Ljiljanna Ravlich Hon Linda Savage (Teller) 
Hon Robin Chapple Hon Jon Ford Hon Sally Talbot  
Hon Kate Doust Hon Col Holt Hon Ken Travers  

Noes (17) 

Hon Liz Behjat Hon Phil Edman Hon Robyn McSweeney Hon Max Trenorden 
Hon Jim Chown Hon Philip Gardiner Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Peter Collier Hon Nick Goiran Hon Norman Moore  
Hon Mia Davies Hon Nigel Hallett Hon Helen Morton  
Hon Wendy Duncan Hon Alyssa Hayden Hon Simon O’Brien  

            

Pairs 
 Hon Giz Watson Hon Donna Faragher 
 Hon Ed Dermer Hon Brian Ellis 

Amendment thus negatived. 

Hon KEN TRAVERS: I thought I would give Hon Michael Mischin time to have a bit of male bonding for a 
moment here!  

Hon Michael Mischin: I missed you!  

Hon KEN TRAVERS: I thought he would! I am sure one day he will work out how this chamber works and 
enjoy sitting in the chair at the table.  

Clause 8 is the key part of this bill, but I want to know how this bill will interact with the existing prohibited 
behaviour orders that can be issued under section 64A of the Public Transport Authority Act and how the 
government intends that will occur. Will there be simultaneous prohibition orders issued or will one override the 
other? 

Hon MICHAEL MISCHIN: I am glad Hon Ken Travers asked that question!  

Hon Ken Travers: I expected you would be.  

Hon MICHAEL MISCHIN: Orders made under section 64A of the Public Transport Authority Act are not 
orders made by courts, but are made by the chief executive officer of the authority. They can be enforced for 
periods of up to only three months and carry penalties of a maximum of nine months’ imprisonment. Those 
orders are not made by a court; they are not specifically an order to which a PBO is subject in the same way as 
court orders. Conditions under court orders are identified in clause 10 of the bill. In any case they can be made 
for only a very narrow range of conduct  

Hon Ken Travers: Not that narrow.  

Hon MICHAEL MISCHIN: Those made under section 64A of the Public Transport Authority Act can ban 
people from only Public Transport Authority property or conveyances, so their operation is very limited in 
scope. If the member is concerned that a person may be required to do something under one of those orders that 
may put him in conflict with a PBO, there is the general defence provision under clause 36(2)(c) of the bill, 
among other things, when a constrained person is “acting in accordance with an action taken by a person or 
authority under a written law”. There is also a defence under paragraph (e) of “acting as the result of such an 
emergency that an ordinary person in similar circumstances would have acted in the same or a similar way”. For 
example, if there is a constraint against catching a bus and a person needs to get to hospital for some reason, that 
would provide a defence to the person catching a bus. In any event, one would have thought certain conditions 
would become standard in PBOs, as they are in other court-imposed orders such as intensive supervision orders 
and community-based orders, that would provide for exemptions in certain cases of emergency. Indeed, it is a 
problem that not infrequently occurs in orders for bail when a person may be restricted from acting in certain 
ways or doing certain things, but latitude is allowed in the case of emergencies.  
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Hon KEN TRAVERS: I appreciate the comments by the parliamentary secretary. I was more interested in the 
interaction between the two orders. I understand that the limited nature of the prohibition orders within the 
Public Transport Authority Act relate purely to offences that are related to public transport and impose a 
prohibition to Public Transport Authority land. If a number of offences fit within the areas in which an 
application could be made to a court for a prohibition, I would have thought that, under this bill, the court could 
give an order to prohibit the offender from going onto public transport land or using public transport facilities. 
Effectively, this sets up the capacity for a court to make a ruling while there is still a ruling from the chief 
executive officer. If an application is made for a PBO to the courts that seeks to have someone banned from 
public transport land and the court says, no we will not issue that PBO, can the CEO then still come in and make 
use of section 64A to apply a PBO? I would have thought that there was then the potential for double jeopardy, 
whereby a court has made a decision but the chief executive officer makes the same decision that a court has 
previously declined. I wonder why that has not been resolved as part of this legislation. 

Hon MICHAEL MISCHIN: It needs to be clear that what the CEO of the Public Transport Authority is doing 
is not imposing a PBO. What he is doing is making an order, under the authority provided to him or her under 
the act, in certain narrow circumstances, in order to have certain narrow effects.  

Hon Ken Travers: But those same narrow circumstances, and those same effects, could be used under this 
legislation to apply for a PBO through the court processes. 

Hon MICHAEL MISCHIN: There could be an overlap, and they may be common. 

Hon Ken Travers: They could be identical. 

Hon MICHAEL MISCHIN: They could be identical, yes. But for a PBO, we need to go an awful lot further. 
For a PBO, we are asking a court to be satisfied to the requisite standard, which is the balance of probabilities, 
that not only have at least two antisocial relevant offences been committed—which may or may not be offences 
under the PTA act—but also that one or all of the factors listed in clause 8(2)(b) and (c) applies; namely, that the 
person is likely to commit another relevant offence and so forth. The court is also required to take into account a 
raft of considerations under clause 9, including criminal history, antecedents of other forms and so on. We are 
looking at a vastly more difficult process to obtain a PBO than a CEO deciding that a person is a nuisance and 
needs to be banned from the use of public transport for up to three months. So, yes, there is an overlap. But there 
is often an overlap between the powers that are available to authorities under legislation and the powers that are 
available to a court. If the member is talking about the danger that a person may be convicted and sentenced 
twice if there has been a breach of a PBO and a breach of an order under the PTA act, that will not occur, 
because other considerations will come into play, such as double jeopardy, where a person cannot be punished 
twice for the same act or omission. So there are other checks and balances that will apply. This is not a problem 
that arises infrequently. Charges that involve several breaches of, say, the Police Act and the Criminal Code may 
involve similar elements or the same factual circumstances. But no person is going to be punished twice for the 
same offence.  

Hon KEN TRAVERS: Maybe I have not made myself clear. What I am talking about is a set of circumstances 
in which a person has committed one of the offences listed in section 64A of the PTA act. That same offence 
may then also be used by the PTA to make an application through the court process for a PBO to be issued. All 
that the PTA would be asking for, as part of that PBO, is that the person be restrained from going onto property 
owned by the PTA. That would be a very similar set of circumstances to what the CEO of the PTA can do by 
way of administrative action. My concern is that the CEO of the PTA could, by an administrative action, seek to 
impose what the court has determined not to impose. That is the conflict that I see. If a court determines, having 
considered the matter, that it does not believe in the circumstances that there is justification for a PBO to be 
made, does the minister envisage that the CEO could then still impose a PBO by way of administrative action; or 
is it the government’s intention that the CEO could not then seek to use the administrative process; and, if that is 
the case, why is that not made clear in the legislation?  

Hon MICHAEL MISCHIN: I understand the issue that Hon Ken Travers has raised. Yes, there is a possibility 
that a PBO may be sought in order to restrain a person from gaining access to PTA property or conveyances—as 
narrow as that. It may be that the CEO is inclined to make an order in respect of a person in those terms. So, yes, 
the outcomes that are being sought may be the same. But the journey there is different. The CEO will be using 
different criteria and different standards to get to that result.  

Hon Ken Travers: So you can see the point. 

Hon MICHAEL MISCHIN: True. But a person who is making an application for a PBO will need to satisfy the 
court of a broad range of matters that would persuade the court to take the step of imposing a PBO, whereas the 
CEO, because the CEO is able to have greater flexibility and discretion in respect of the matters that he or she 
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draws on, can make that limited order for up to three months. So theoretically, yes, they may be seeking the 
same outcome. But what the court has to consider, and may not be satisfied of, is different from what the CEO 
has to consider. 

Hon Ken Travers: But if the court rejects that, does the government envisage that the CEO may still issue an 
executive order? 

Hon MICHAEL MISCHIN: Yes, the CEO may still do so. It is not much different from the difference between 
civil and criminal proceedings and the standards of proof there. The member may take a person to court for 
assault, and the court may find that it is not satisfied beyond reasonable doubt that it was an unlawful assault, yet 
the member may still be able to sue that person and obtain damages, because it is more likely than not that there 
was an unlawful assault, and the member has satisfied that burden of proof. Therefore, the two are not mutually 
exclusive. What we are looking at are two different regimes, with different standards of persuasion, where one is 
at the discretion of the CEO, and one requires a burden and a standard of proof that is considerably higher than 
what the CEO is required to deal with. 

Hon SALLY TALBOT: I move — 

Page 7, lines 16 to 18 — To delete the lines.  

This is my final attempt to inject some small degree of equity into this most unjust provision. The effect of this 
amendment is to delete subclause (3) of clause 8. That subclause states — 

For the purposes of subsection (2)(a)(i), it does not matter if the relevant offence was committed before, 
on or after the day on which this section came into operation. 

I suggest to the parliamentary secretary that to the extent that there is any coherence to his narrative about this 
bill, it is that this bill is the government’s attempt to change the culture of expectations around certain types of 
offending; that is, offending that involves antisocial behaviour. We are all aware that the expectations, mores and 
values around criminal behaviour of all kinds change over time. I suggest to the parliamentary secretary that it 
would be a mark of the sincerity of the government’s belief that it can bring about this kind of cultural change if 
the provisions of the bill were to commence operation absolutely literally on the day on which this section comes 
into operation; that is to say, if the government were to eliminate any degree of retrospectivity from this bill.  

We are now very near the end of 2010. One would assume that, in the normal course of events, this bill will be 
proclaimed early in the new year. I am not aware that any particularly complicated regulations need to be put in 
place — 

Hon Kate Doust: There is a regulations provision. 

Hon SALLY TALBOT: There is a regulations provision, but I am not sure that it is particularly complicated. It 
is nothing like, for example, the regulations relating to the Approvals and Related Reforms (No. 4) (Planning) 
Bill, where negotiations were still going on about the formulation of the regulations as we were finishing the 
debate. That was in relation to setting up the development assessment panels. There is nothing of that ilk 
pertaining to this bill. Let us assume that the bill is proclaimed sometime in the new year and comes into effect 
virtually immediately. That will mean that offences committed by 13-year-old children at the beginning of 2008 
would be captured by the provisions of this bill. That is not fair. Much more importantly, from the government’s 
point of view—I know that it has a particular kind of deafness that eliminates terms such as “fairness” from its 
auditory understanding—it makes more sense. The culture can start to be changed from that day. I can see that 
the parliamentary secretary is smiling. I know that he has his own constructs about the way that other people’s 
minds work. I would like to suggest to him that they do not all work like his does. 

Hon Michael Mischin: I generally work on the notion that most people’s minds work by way of logic, but 
plainly I am being disabused of that. 

Hon SALLY TALBOT: Could it not be, parliamentary secretary, that at the beginning of next year a magistrate, 
a judge or a person supervising an intensive supervision order or working with a young person might be able to 
say, “Do you understand, young man, that if you carry on like this, this is what is going to happen to you down 
the track?” It may be that that person changes his behaviour. Why would we want an incident that occurred three 
years ago when the child was only 13 years of age to be caught up in these provisions? I ask the parliamentary 
secretary to consider supporting my amendment, which seeks to remove subclause (3). It would give the 
government a clean slate to start what it is trying to sell to the community as a cultural shift in values, a cultural 
change, from the beginning of next year. 

Hon MICHAEL MISCHIN: The government cannot support the amendment. I will deal with some of the 
premises upon which the amendment is based. Firstly, there is no retrospectivity in the legislation. A PBO will 
not take effect for an offence that has been committed. The bill simply says that offending over a period of time 
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is one of the preconditions to seeking a PBO. Any offence which has been committed and dealt with in the past 
and for which the person has been sentenced will not form the basis for an order under clause 6. I do not know 
what “changing the culture of expectations” means. It is just a nonsense if the member thinks that the idea is that 
someone who has continually offended from the age of 13 right through to the age of 16, by committing offences 
involving drugs, disorderly conduct, wilful damage, stealing motor vehicles, burglaries, threatening behaviour 
and the like, and who has accumulated dozens of offences that have been dealt with by way of numerous non-
custodial dispositions, including community-based orders, youth intensive supervision orders, suspended terms 
of imprisonment and perhaps detention, but who still has not reformed is suddenly going to think, “Gosh; 
they’ve introduced a prohibited behaviour order regime now. I’m going to suddenly stop offending because my 
culture of expectations has changed.” We are looking at providing a means by which people who have 
entrenched behaviour whereby they have an expectation that they will not be dealt with severely by the court are 
given a final chance by saying to them, “All right; I can’t send you to jail for this fifteenth graffiti offence. 
However, I am now ordering you not to hang around this particular group of people or this particular shopping 
centre or to carry particular articles. If you do that, you’re going to run the risk of going to prison, not just for 
committing another graffiti offence, but for breaching a court order.” We will then see whether their culture of 
expectations changes. What Hon Sally Talbot is after is that we ignore the offending that has happened in the 
past and pretend that it has not happened. That is not something that even the Children’s Court does when it 
considers someone’s criminal history in dealing with an offence. But that is what Hon Sally Talbot wants done 
with this legislation, which is calculated to try, as a last resort, to constrain people from unlawful behaviour. 

Lastly, once again, a prohibited behaviour order is not a sentence; nor is it a punishment for an offence. It is a 
restraint on behaviour. The premise that somehow there is an unfairness in allowing a court to look back beyond 
the date of the operation of this legislation to determine whether there is a pattern of behaving that would warrant 
the granting of a PBO is simply misconceived. The government cannot support the amendment. 

The DEPUTY CHAIRMAN (Hon Jon Ford): Before we proceed with the debate on this amendment, I remind 
members that we have gone way past the time when we should be debating the policy of the bill; that time was 
when the question was that the bill be read a second time. We are now debating the bill clause by clause to 
determine whether it has the capacity to deliver the policy that has been agreed to by the chamber. 

Hon KATE DOUST: I listened to that discussion and I thought about the old nursery rhymes Here We Go 
Round the Mulberry Bush and Ring a Ring o’ Roses. The parliamentary secretary has previously talked about a 
person committing one offence followed by a second offence and having the potential to commit another 
offence, at which time it would be considered whether a PBO should be in place. Now he is saying that there will 
be a larger number. He keeps changing his arguments to suit. He has not been consistent in his argument. He has 
said that a PBO is not a punishment. If a person’s activities, entree to a certain place, access to a certain item, 
access to other people or methods of communication are being constrained, of course that will be perceived as a 
punishment. It certainly is not rehabilitation. I was interested to note that, during an earlier part of the debate, the 
parliamentary secretary talked about PBOs being used as rehabilitation. I thought at the time that that was the 
second time in two days that that word had been used by the parliamentary secretary. Throughout this debate 
there has been nothing from the government to explain to us how imposing a PBO will in any way, shape or 
form assist in rehabilitating a person. If the government genuinely thinks that stopping a person from going to a 
place, having contact with an individual, or accessing items or other people through communication—we will 
deal with all those things in detail in clause 10—will help, he just does not get it. 

Hon Sally Talbot has not been recasting the policy. All she is saying is that if the government is going to bring in 
this legislation, it should not make it retrospective; it should make sure that it kicks in from the day that it is 
proclaimed, so that it does not catch all these people and that it provides some fairness and equity. Even when 
we had the briefing, I did not understand why this catch-all retrospective provision was put in the bill. I 
understand that the state government is constantly dealing with populist law and order legislation. It is trying to 
demonstrate to members of the community that it is acting in their best interests and that it is trying to resolve 
law and order issues. It is bringing in these laws that it alleges will solve the problem and will provide the silver 
bullet, when we know that they will not. Making this legislation retrospective might provide the government 
with some quick-fix numbers to make it look good, but it will not address the problems. All we are saying is: if 
the government is going to do this, it should make sure that the law kicks in from the day it is proclaimed, so that 
people know where they stand. We do not want young people or adults to all of a sudden get a knock on the door 
and be told, “You’ve committed one offence once within the past three years and now you’ve committed a 
second one, and we think you’re going to do it again so, sunshine, we’re going to slap you with a PBO.” We are 
saying that it is unfair to do that retrospectively. We say that if the government is going to do this, it should make 
sure that the law commences on the day that it is proclaimed rather than just gathering people up so that the 
Attorney General can put out a you-beaut press release. That is what this looks like. It will not do anything about 
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changing people’s behaviour; in fact, I think it will exacerbate the problems. If the government genuinely wants 
to make a change, it should enact the legislation, publicise it, and educate people about what is going to happen 
so that they can look into the future. That might make people think about the legislation, rather than just getting a 
knock on the door to find the police saying, “We’re going to pick you up for things you did three years ago”. 
They might be things that people cannot even remember; offences that happen on a rare or odd occasion. The 
parliamentary secretary should not laugh at this. The explanation keeps changing from one or two relevant 
offences to many offences. The government has to make up its mind. Who will be targeted by this? If the 
government wants to target the alleged high-volume offenders it keeps talking about, it should craft the 
legislation so that it will do that. This legislation does not do that; it will just pick up a range of people who may 
have made a couple of mistakes but have tried to sort themselves out. They will be picked up because it will 
make the government look good. This is populist politics and it is not about good policy. 

The DEPUTY CHAIRMAN (Hon Jon Ford): Before I give the call to the parliamentary secretary, we have 
just heard a good example of what can happen if we slip into policy. The previous contribution by the 
parliamentary secretary strayed into policy, which understandably garnered a response in kind; it was about 
50 per cent on policy. The other 50 per cent was very relevant to the bill and its ability or otherwise to do what 
we have agreed to in respect of policy. We are getting on, and I remind members that this is not a debate about 
policy; it is about the ability of the bill to do what we have agreed to in respect of policy. 

Hon MICHAEL MISCHIN: Can I just say that just because honourable members say all that, it does not mean 
that any of it is actually accurate; it just reveals the length, breadth, height and depth of ignorance of some of the 
members who have been speaking. We have been going around in circles for the reason that no-one has bothered 
to listen to what I have said and instead have kept repeating the same assertions in an argumentative fashion that 
is simply not borne out by the policy of the bill as announced in the second reading speech or by the individual 
matters that I have commented on in respect of clauses. 

Hon ADELE FARINA: In an effort to try to understand what clause 8 actually does, can we go through this 
again? When I asked the question in relation to subparagraphs (i) and (ii) of clause 8(2)(a), the parliamentary 
secretary indicated that (i) was definitely a prior offence and that (ii) could be the offence for which the person 
actually appears before the court at the time it is proposed to consider making a PBO. Is that correct? 

Hon Michael Mischin: Yes. 

Hon ADELE FARINA: In both cases the term “relevant offence” is used. According to the definitions, 
“relevant offence” means — 

an offence involving anti-social behaviour; 

It is not time-specific; it does not relate to a prior offence of antisocial behaviour. In the context of subclause 
(3) — 

Hon Michael Mischin: I’m sorry; I don’t understand that. I’m not trying to be difficult, but if you want a 
response, I don’t understand that bit. 

Hon ADELE FARINA: I am happy to explain that again. I am saying that subparagraph (ii) relates to the 
offence for which a person has been brought before the court at the time the court is considering the making of a 
PBO. The definition of “relevant offence” does not mention a prior offence, only an offence involving antisocial 
behaviour. 

Hon Michael Mischin: Yes. 

Hon ADELE FARINA: It is not time-constrained in any way. Subclause (3) states — 

For the purposes of subsection (2)(a)(i), it does not matter if the relevant offence was committed before, 
on or after the day on which this section came into operation. 

I find it hard to understand how the parliamentary secretary can argue that this subclause has no retrospective 
effect when it clearly does. 

Hon Michael Mischin: What is the retrospective effect? 

Hon ADELE FARINA: It captures offences before, on or after the day on which the clause comes into 
operation. It is actually capturing offences and putting greater onus on them than could be within the realm of 
knowledge of the person at the time he or she carried out the offence. The parliamentary secretary is arguing that 
the purpose of PBOs is to modify behaviour, but this provision seeks to modify behaviour that occurred at a time 
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before PBOs were enforced; it just does not make sense, and there is a level of retrospectivity. It certainly 
undermines the government’s argument for PBOs having been designed to modify behaviour. 

Hon MICHAEL MISCHIN: The honourable member is using a concept of retrospectivity that is not familiar to 
either criminal lawyers or the courts. There is nothing unusual about taking into account convictions that have 
occurred in the past in respect of a new sanction, if it is a sentence, or a new type of order if it is a civil order, but 
only available from a certain date. Behaviour of a violent nature that may warrant a restraining order could be 
taken into account after the Restraining Orders Act came into effect, even though that conduct may have been in 
the past. There is nothing unfair about that; it is just an exercise in commonsense, and this provision does not 
enable that to happen. All it does is remove it beyond doubt. The concept of retrospectivity that is being used by 
the honourable member is alien to anyone’s understanding. 

Hon LINDA SAVAGE: Given the strength of the parliamentary secretary’s response, I beg to differ slightly 
about his understanding of retrospectivity. It is a term and a concept, certainly in respect of the rule of law, that 
has very few supporters among lawyers for the reason that it is a basic component of the rule of law that people 
are able to ascertain the legal rights and obligations imposed upon them. This legislation, as Hon Adele Farina 
has pointed out, enables an offence that has occurred before the bill has been assented to and proclaimed to be an 
essential precondition to the making of a PBO. In that respect, the point made by Hon Adele Farina is well made. 

Hon MICHAEL MISCHIN: All I can say is that if the honourable member’s idea of retrospectivity is correct, 
there are immense problems with the Road Traffic Act which, from time to time, has introduced penalties based 
on prior convictions for certain offences—second and subsequent convictions, and the like. 

Hon Adele Farina: We’re not saying that there aren’t problems with other legislation. 

Hon MICHAEL MISCHIN: That would put the scheme of the Road Traffic Act in jeopardy, and I do not think 
that any such problems were raised during debates when those offences were introduced, even by the previous 
government, but perhaps there has been a change of culture. In any event, I do not think that I can add to the 
argument any further.  

Amendment put and negatived. 

Hon ADELE FARINA: There are just two matters I want to deal with quickly, which I indicated earlier that I 
would be dealing with when I gave way to Hon Ken Travers so that he could pursue his line of questioning. The 
first is in relation to the legislation and the Commissioner for Children and Young People. I asked the 
parliamentary secretary whether the commissioner had consulted or engaged with the government department to 
get the government department to seek participation of children and young people in the development of the 
policy of the bill and also in the drafting of the legislation, which is one of the functions of the commissioner 
under the act. I am simply asking the question: did the commissioner make that approach and seek participation 
of children? The second question is: regardless of whether the commissioner did or not, did the department 
engage young people in the drafting of the legislation that is currently before us? 

Hon MICHAEL MISCHIN: This has nothing to do with this specific clause. This goes to the policy of the bill, 
and it should have been raised in the debate on the first clause. 

The DEPUTY CHAIRMAN: I am not sure if I agree with that, but you can answer the question any way you 
want. 

Hon MICHAEL MISCHIN: Very well; if it helps. I am not certain whether the views of any specific 16 or 18-
year-olds were sought, but the Commissioner for Children and Young People professed views and made 
submissions in respect of matters within her portfolio. That is her responsibility. We can only assume that she 
was basing her opinions on her area of expertise. That is what she is there for. 

Hon ADELE FARINA: Mr Deputy Chairman, I apologise if I asked that question at the wrong time, but the 
members on this side of the chamber have been trying to get a copy of the submission from the Commissioner 
for Children and Young People for quite some time. We actually understood that we were going to get it, and as 
a result, some of these matters that should have been raised earlier could not have been raised earlier because we 
expected to get the answer by way of a submission. 

I foreshadowed earlier that I would be seeking a ruling from the Chair in relation to clause 8 and whether clause 
8 conforms to the long title of the bill. The long title of the bill states — 

An Act to enable courts to make orders that constrain offenders who have a history of anti-social 
behaviour and for related purposes. 
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Page 553 of the twenty-third edition of Erskine May’s Parliamentary Practice states that the long title sets out 
the purpose of the bill and that it should not refer to significant purposes not covered by the provisions of the 
printed bill. I have consulted dictionaries for a definition of “history”. The Oxford Dictionary defines “history” 
as a continuous chronological record of important public events; the total accumulation of public events, 
especially relating to human affairs or to the accumulation of developments connected — 

Point of Order 

Hon MICHAEL MISCHIN: I am not sure how this relates to clause 8. We are talking about the long title of the 
bill. It embraces all the features of the bill. Presumably it is something that ought to be raised when the question 
is put “that this be the title of the bill”. 

The DEPUTY CHAIRMAN (Hon Jon Ford): Perhaps the parliamentary secretary should wait until the 
member has finished making her point. As far as I am concerned at the moment, she is referring to why clause 8 
should be covered by the long title, so I am just interested in hearing the rest of her point. 

Committee Resumed 

Hon ADELE FARINA: Thank you, Mr Deputy Chairman. I am happy to be guided if I am again doing this at 
the wrong time, but that was the suggestion that had been made by the Chair previously. 

I was saying that the Oxford Dictionary defines “history” as a continuous chronological record of important 
public events; the total accumulation of public events, especially relating to human affairs or to the accumulation 
of developments connected with a particular nation or person, thing et cetera. The Oxford Dictionary online also 
refers to a whole series of past events connected with a particular person or thing, and again a continuous, 
typically chronological order of important public events or of a particular trend or institution. It cites as an 
example the history of the labour movement. The Cambridge online dictionary defines “history” as something 
that has been done or experienced by a particular person or thing repeatedly over a long period. Nothing in 
clause 8 goes to a thing to have been done repeatedly over a long period of time. All it requires is two 
occurrences, two convictions or two offences over a period of three years. Everything we have heard on the 
policy behind the bill, which is encapsulated within the long title, talks about the volumes of repeat offending. 
That is backed up by the definitions that I just read out. Nothing in clause 8 refers to volumes of repetition of 
offending. It requires only two offences. I would certainly be surprised if anyone in this place, or in the general 
community, would consider two offences to be volumes of repetition of offences. It is my view that clause 8 
does not conform with the long title of the bill and, therefore, should be deleted in its entirety or amended to 
conform with the long title of the bill. I seek your ruling on this question. 

Ruling by Deputy Chairman 

THE DEPUTY CHAIRMAN (Hon Jon Ford): I thank the member for that point of order. I am not privy to the 
original instruction on why we should debate it during consideration of clause 8. There is some merit in what 
you are saying, but not in how it relates to clause 8. The bill in fact is the bill. What I heard from you would be 
an argument for why you would change the long title of the bill, and that is in fact why the long title of the bill is 
the last question put to the chamber. It is quite within the authority of the chamber, if the chamber has the will, to 
amend the long title when we get to that question. But at this stage the bill is the bill. 

Committee Resumed 

Clause put and passed. 

Clause 9: Matters to be considered by court — 

Hon ALISON XAMON: I will not be moving the amendment as printed on the supplementary notice paper. As 
the previous amendments proposed by me have not been accepted, it would not be appropriate to move this one. 
It is an enumerating amendment, so I will not be progressing it. 

Hon ADELE FARINA: Clause 9(1) provides two considerations that the court must have when considering 
making a PBO against a person. It states that — 

… a court must have regard to — 

(a) the desirability of protecting other persons and property from acts that constitute relevant 
offences; and 

(b) the degree of hardship that may be caused to the person if the PBO is made. 

These are considerations that the court needs to take into account. We have heard time and again from the 
parliamentary secretary that the government has confidence in the judiciary, in knowing how to weigh things and 
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how to give due consideration to relevant factors that it needs to consider in the implementation of this 
legislation. At subclause (2), the bill goes on to state — 

A court must have regard to the matter set out in subsection (1)(a) as being of primary importance. 

In this case, therefore, the government does not appear to have confidence in the judiciary. It is actually telling 
the judiciary that it must give greater weight to the desirability of protecting other persons and property from acts 
that constitute relevant offences over and above the degree of hardship that may be caused to the person if the 
PBO is made. I raise this as a concern for a number of reasons. It flies in the face of the objects of the 
Commissioner for Children and Young People Act 2006. It flies in the face of the commissioner’s guidelines for 
the preparation of legislation and considering how it impacts on children and young people. It flies in the face of 
statements made by the parliamentary secretary about the confidence the government has in the judiciary to 
make these distinctions and decisions. It also raises the question of why we are specifying two factors that the 
court needs to give consideration to, and then telling the court that it has to give more weight to one than the 
other. I would be interested in hearing the parliamentary secretary’s explanation of why we have gone down this 
path. I also foreshadow that, subject to the explanation given by the parliamentary secretary, I may be moving an 
amendment on this.  

Hon MICHAEL MISCHIN: That is not the case. It is not a question of saying that they are to be dealt with 
equally, but one is to be given more weight than the other; it is a guide and of assistance to the court in balancing 
considerations that are made so they are balanced evenly, and to assist the court to identify the one it gives 
primacy to. That is in the same way that the Family Court Act sets out that the interests of a child are paramount 
in Family Court proceedings involving custody, maintenance and the like. It is an assistance to the court in 
weighing up a variety of factors, but, saying that, the objective is to assist children in a marriage, or exnuptial 
children. There is nothing surprising about it. From memory, the Dangerous Sexual Offenders Act also 
prescribes a series of considerations and objectives, and says the paramountcy in that case is the protection of 
members of the community against dangerous sexual offenders who are a continuing threat. This is an assistance 
to the courts. It is my understanding that it was inserted at the suggestion of the chief stipendiary magistrate.  

Hon ADELE FARINA: I move — 

Page 7, lines 26 and 27 — To delete the lines.  

Nothing the parliamentary secretary has said persuades me of any need for subclause (2). The parliamentary 
secretary has repeatedly said that the government has confidence in the judiciary to make decisions and exercise 
discretions. Certainly, in earlier provisions in which we sought to provide greater guidance to the court, the 
parliamentary secretary refused to accept amendments that provided greater guidance to the court on the basis 
that the court was able to exercise its discretion and the government had every confidence in the judiciary. These 
are two very important matters that we are asking the court to weigh. I do not think the court requires any 
guidance in determining how to weight those. The court is already trying to balance aspects of this legislation, 
the Young Offenders Act 1994 and also the objectives of the Commissioner for Children and Young People Act 
2006. For that reason, I believe the courts have enough guidance and that the further guidance that is provided by 
subclause (2) is unnecessary.  

Hon MICHAEL MISCHIN: By way of clarification, the effect of the member’s amendment would be to leave 
ambiguous which of the two conflicting considerations ought to be given extra weight. What does the member 
think a court should do when it has to balance the desirability of protecting a person’s property against a 
respondent with an application on the degree of hardship, when the two are equally balanced? Where does the 
member think the balance should weigh more heavily, and what does she think the court will do in those 
circumstances if it is so straightforward that the court ought to be able to do it? Which should be given 
paramountcy?  

The DEPUTY CHAIRMAN: Members, it works like this: the members sitting around the chamber get to ask 
the minister or the parliamentary secretary questions. I will take that question as a hypothetical one, 
parliamentary secretary. I do not encourage the member to answer, but it is up to Hon Adele Farina if that is 
what she seeks to do. For the information of the chamber, the parliamentary secretary has not indicated whether 
the government supports the amendment.  

Hon MICHAEL MISCHIN: In the light of not being able to see how a court might resolve that difficulty, the 
government cannot agree to the amendment.  

Amendment put and negatived.  

Hon ADELE FARINA: Clause 9(3)(e) on page 8 reads — 
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Any previous behaviour of the person that is similar to the behaviour in relation to which the PBO is 
being considered by the court;  

When I asked the parliamentary secretary earlier whether there was a requirement for any similarity between the 
offences or between the antisocial behaviour that the court was considering, the answer was an unequivocal no, 
as long as it was a relevant offence and it was antisocial behaviour that was sufficient. I now see the word 
“similar” appear in paragraph (e) and ask the parliamentary secretary to explain what is meant by “similar” and 
what degree of similarity is required, because I am a little confused. 

Hon MICHAEL MISCHIN: I thought the word “similar” meant “like or akin to”, but I am happy to look up the 
dictionary definition, if it will help the member. We were talking about whether there had to be a similarity in 
the offences that formed the grounds for a PBO — 

Hon Adele Farina: Or the antisocial behaviour.  

Hon MICHAEL MISCHIN: No. The offences did not have to be similar; they could be different forms of 
antisocial behaviour as long as they were relevant offences within the meaning of the act. We are looking at a 
series of considerations that the court may have regard to, which include any current legal proceedings—they 
can be criminal or civil legal proceedings—a criminal record, which may or may not include relevant offences 
but a lengthy criminal record and matters in it; and a sentence to which the person is subject, and a variety of 
other things; and in paragraph (e), “any previous behaviour of the person that is similar to the behaviour in 
relation to which the PBO is being considered by the court”. It allows the court to consider those matters, which 
are not necessarily offences. It may be something that is revealed in psychiatric, psychological or pre-sentence 
reports obtained by the court in sentencing that offender and which has brought the offender to court.  

Hon ADELE FARINA: I seek some further clarification. I thought we ascertained under clause 8 that what is 
required is two relevant offences over a period of three years. Now the parliamentary secretary is saying that in 
addition to the two relevant offences that have occurred during a period of three years, the court may take into 
consideration any previous behaviour of the person that is similar to the behaviour in relation to which the PBO 
is being considered by the court. How does the court take evidence on previous behaviour of the person that 
might be similar? 

Hon Michael Mischin: I just explained that. 

Hon ADELE FARINA: How does it take evidence?  

Hon Michael Mischin: It may be evidence in a pre-sentence report that the court has ordered. Have you ever 
seen a pre-sentence report?  

The DEPUTY CHAIRMAN: Order, members! The parliamentary secretary has the call.  

Hon MICHAEL MISCHIN: I am sorry, Mr Deputy Chairman. There is nothing remarkable about any of this. 
Courts receive evidence in a variety of ways in respect of a person before it, and particularly for somebody who 
has come up for sentencing. It may be that, unconnected with a particular offence, the pre-sentence report 
prepared by a community corrections officer will reveal things in a person’s background that have not been the 
subject of prosecution. It may be that if the court sends someone off for a psychological report, it will receive 
information about the offender with a view to assisting it in deciding how to dispose of the offender by way of 
sentencing. It may be that things are revealed in that report which are not strictly offences but which will assist 
the court in making its decision. It may be that this will go in favour of the granting of a prohibited behaviour 
order or will militate against a prohibited behaviour order being issued. It would be silly not to allow a court to 
take that material into account. In any case, there is a catch-all in subclause (3)(g), which states — 

other matters the court considers relevant. 

Again, this is a guide to the court on the sorts of things it can consider.  

Clause put and passed. 

Clause 10: Constraints imposed by PBO — 

Hon KATE DOUST: Clause 10 outlines the types of constraints that can be imposed upon an individual as a 
result of a PBO being issued. It goes through a range of different activities or contacts that can be restricted. My 
first question is: how is the government going to manage this? What mechanisms has it put in place? We 
anticipate that a number of people will be issued with PBOs. How will the government make sure that those 
people do not enter or remain in a particular place, have contact with a particular individual, or engage in the 
behaviour specified in the PBOs? How will that be managed? What has the government put in place to ensure 
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that individuals will comply with their PBOs? What sorts of checks and balances has the government put in 
place to ensure that these things will be enacted by individuals?  

Hon MICHAEL MISCHIN: A primary one is publication, so that people can identify the person subject to a 
PBO and the conditions constraining that person. The person knows that members of the public may be able to 
identify him and the conditions to which he is subject. If he breaches those conditions, there is a better-than-even 
chance that he will be found out by the police and be proved to be in breach of the order and brought back before 
the court.  

Hon KATE DOUST: Are the police going to be the main point of contact for members of the public or others to 
provide that information?  

Hon Michael Mischin: Yes.  

Hon KATE DOUST: Will a special unit be established in the service to deal with this?  

Hon MICHAEL MISCHIN: It would be another feature of ordinary, routine suburban policing. If anyone 
identifies a person in breach of an order, he can ring the usual 13 14 44 number. If it happens to occur in a fairly 
discrete community such as a small town, the prospects of a person being caught out are a lot higher.  

Hon KATE DOUST: Will any additional resources be provided to the police to deal with this?  

Hon MICHAEL MISCHIN: In light of the relatively small number of people who the government expects will 
be subject to PBOs, no additional resources have been allocated. I understand that the police have not yet 
approached the government for any resources, but, of course, if they do require resources, that will be considered 
in future budget rounds.  

Hon KATE DOUST: Will any additional information technology infrastructure be provided to the police or will 
any changes need to be made to either hardware or software programs to facilitate the management of 
individuals on PBOs?  

Hon MICHAEL MISCHIN: I understand that the website will be administered by the Department of the 
Attorney General. The only contribution by police will be to provide the necessary details to be put on the 
website. No significant draw on police resources has been identified.  

Hon LINDA SAVAGE: I would like to return to an issue I raised on Tuesday, which was not the appropriate 
time to pursue it. The parliamentary secretary made several references to the boundaries that could be drawn by 
the court on the behaviour specified in clause 10. I am talking specifically about people aged under 18 years. The 
parliamentary secretary used the term “in loco parentis”. It is only fair, when debating a bill or speaking about 
matters, that we be absolutely clear about what is meant when Latin terms are used. The parliamentary secretary 
would know that “in loco parentis” means that someone is assuming the rights, duties and obligations of a 
parent. Hon Michael Mischin used the term on three occasions, so I will seek some clarification on clause 10. 
Under clause 10, a number of constraints can be put on a person. In terms of a 16-year-old or a 17-year-old, this 
could include restricting where that person may go and with whom he can associate, as other members have said. 
Given my understanding of the term “in loco parentis”, is any consideration being given to providing alternative 
places or activities for these people—places they can socialise or people with whom they can mix—in taking on 
that role?  

Hon MICHAEL MISCHIN: No; that is not provided for in the bill. I have already outlined in the course of my 
reply to the second reading debate other programs that have been crafted towards the rehabilitation of juveniles 
and others, although that has not been included in this legislation. I also explained on the last occasion how I 
used the term, and what I had in mind by it, which is the drawing of boundaries in the case of juveniles where 
parents are either unable or unwilling to impose an order. 

Hon LINDA SAVAGE: I pursued it, obviously, because the parliamentary secretary used a very specific term, 
which has quite a specific meaning. I raise it because we are talking about 16 and 17-year-olds. Notwithstanding 
some of the programs the parliamentary secretary talked about and that other members spoke about in the course 
of discussing this bill, if, as the parliamentary secretary says, we are talking about a very small group of 
individuals, particularly 16 and 17-year-olds, and given his description of juvenile 1, which created in my mind 
the image of a very disturbed, dislocated, perhaps mentally unwell and disadvantaged young person, and given 
we are now proposing to put a constraint on them from undertaking otherwise lawful activities, I do not think it 
would be unreasonable to expect that some, if not considerable, consideration be given to how we will pick up 
that small group individually and actively. Bear in mind they will no longer be able to associate with the only 
friends they have, unsuitable as they may be, and they may have issues to do with homelessness, and mental 
health.  

Hon Michael Mischin: I thought that was a statement.  
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Hon LINDA SAVAGE: Is the parliamentary secretary not understanding that it was a question?  

The DEPUTY CHAIRMAN (Hon Jon Ford): No; the parliamentary secretary took the member’s words to be 
a statement. He can choose to respond or not.  

Hon LINDA SAVAGE: It was a question about what consideration had been given to what the parliamentary 
secretary described as a small group. I will not go through everything about their circumstances again. The 
parliamentary secretary used the example of juvenile 1, in which he painted a particularly disturbing picture of a 
young person’s behaviour. In the course of this debate the parliamentary secretary has made reference to the 
Children’s Court and the type of young person who may be seen there. I also have some experience of the 
Children’s Court. Juvenile 1, I assume, includes 16 or 17-year-olds. Destructive as their behaviour might have 
been, if they make up the small number the parliamentary secretary is talking about, there may well be a range of 
serious related issues. I therefore do not think it is unreasonable to ask a question along the lines of the question 
asked by Hon Kate Doust about what specific consideration has been given to where children such as juvenile 1s 
are meant to go if they are not allowed to go to the only places they know in the limited way they live their lives, 
and the small group of friends they have.  

Hon MICHAEL MISCHIN: The member’s question seems to be based on the premise that this is the only 
legislation that governs young offenders. There are a number of statutes that do that, quite apart from the 
provisions of the Children’s Court of Western Australia Act, the Young Offenders Act and a department that has 
been set up for child protection and the like. No; there is not anything specifically in this legislation. But, to a 
very large extent, the constraints that are being imposed are not so different in principle from constraints that are 
imposed under the myriad other orders available to the Children’s Court and, in cases we are considering, would 
have been imposed in the past. To think there is something specific about this that requires extra resources to 
steer juveniles away from hanging around with other criminals or that cannot be adequately addressed by the 
resources available to the courts that are dealing with juveniles for offences that do not give rise to a PBO, is 
simply misconceived.  

Hon KATE DOUST: If a PBO is issued to an adult and he is constrained from engaging in particular behaviour 
or from entering or remaining near a premises, and, given the PBO may last for two years or up to six years, or 
the period may be different depending on whether a sentence has been imposed, what other capacity will be 
provided by the government for rehabilitation in connection with the issuing of a PBO? Surely telling them they 
cannot go to X place or cannot associate with X person will not modify their behaviour. What else will be done 
to address the issues that brought the person to the place where they committed the offence?  

Hon MICHAEL MISCHIN: If we are talking about an adult, he will presumably have had lengthy experience 
with the Department of Corrective Services, the Department for Community Services and other organisations of 
government. That will not stop simply because a PBO is imposed. If the person is also the subject of an order of 
the court of the character identified in clause 10(7), that will have its own provisions that may require 
counselling and supervision and may impose other forms of rehabilitative programs for drug and alcohol abuse.  

Hon ADELE FARINA: I am happy to seek your guidance, Mr Deputy Chairman, about whether I can ask this 
question. I do not know where else to ask it. The Commissioner of Police made statements on radio the other day 
about graffiti offences and the need for PBOs to constrain behaviour. He also then went on to talk about how this 
bill will also provide an opportunity, and how it is necessary, to impose restitution conditions so that either the 
offender or the offender’s family will be required to pay restitution for the damage done. I do not see that in the 
bill anywhere. I seek the parliamentary secretary’s guidance as to whether the bill introduces an ability to make a 
restitution order as part of the PBO framework. I do not believe it does. I believe the Commissioner of Police 
was mistaken when he made those statements on radio, but I would like to seek clarification on that point. 

The DEPUTY CHAIRMAN: If the parliamentary secretary says that it is contained within clause 10, that is 
probably okay, if he is willing to answer it. If not, it is really a clause 1 point and we have moved on. 

Hon MICHAEL MISCHIN: It does not, and thank you, Mr Deputy Chairman, for the assistance. Nothing in 
the Prohibited Behaviour Orders Bill deals with restitution or compensation provisions. Provisions are available 
under the Sentencing Act for that purpose. There used to be one in the Criminal Code, but I think it has gone 
now, and that is a separate issue. Whatever the Commissioner of Police may have said that is contrary to that is 
wrong. 

Clause put and passed. 

Clause 11 put and passed. 

Clause 12: Duration of PBO — 

Hon MICHAEL MISCHIN: I move — 
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Page 10, line 26 — To insert after “Division 1;” — 

or 

(d) a youth community based order made under the Young Offenders Act 1994 part 7 
Division 6; or 

(e) an intensive youth supervision order made under the Youth Offenders Act 1994 Part 7 
Division 7; 

Hon KATE DOUST: We would appreciate an explanation as to why this amendment is being made. 

Hon MICHAEL MISCHIN: I am just about to give one, if I can just be allowed a moment. 

Currently, clause 12 of the bill provides for the period for which a PBO can last. Members will see that under 
clause 12(2), subject to the conviction being set aside and the like, which I will not go into, the period of a 
prohibited behaviour order is either the period specified in the PBO; or, if no period is specified, the shorter of 
any community-based order in the related sentence, which I will explain in a minute, or six months from the date 
the PBO came into force. The related sentence is the sentence for the offence that has brought the respondent to 
court on that occasion and given rise to the opportunity to impose a prohibited behaviour order. “Community 
based sentence” is defined in clause 12(1), and it includes a variety of community-based orders, including 
suspended imprisonment, intensive supervision orders and a community-based order made under the Sentencing 
Act. 

A point that the Greens (WA) raised during the course of a briefing was that, under the definition of “community 
based sentence” it did not embrace orders made under the Young Offenders Act, such as a youth community-
based order or an intensive youth supervision order. That was an oversight in drafting. The government has 
addressed that and the purpose of the amendment is to include those two types of community-based orders under 
the definition of “community based sentence” in clause 12(1). 

Amendment put and passed. 

Leave granted for the following amendments to be considered together. 

Hon SALLY TALBOT: I move — 

Page 11, line 4 — To delete “6” and insert — 

3 

Page 11, lines 9 and 10 — To delete “at least 6 months and not more than 2 years” and insert — 

at least one month and not more than 3 months 

It should be perfectly clear to honourable members what my intention is here. It is simply to shorten the period 
for which a PBO applies. My reasoning is that it is such a long period, basically up to two years. I do not know 
whether the parliamentary secretary remembers when he was a child, but a year is an incredibly long time — 

Hon Michael Mischin: So is two hours in here! 

The DEPUTY CHAIRMAN: Order, members! 

Hon SALLY TALBOT: A year is an incredibly long time if we think of the distance between Christmases. 
Then we can think, for instance, of the beginning of a summer holiday and how, to a child, six weeks feels like 
an eternity, but then he or she finds that it goes quite quickly. So children have a quite different notion of time. 
However, my problem with such a long potential window during which the PBO remains operative is that this 
longer duration simply makes the provision less workable. The longer it is in existence, the less workable it is 
going to be. For example, the kinds of constraints that we have just looked at in the discussion on clause 10(3)(c) 
will be imposed for periods of up to 24 months, during which, for example, a person might be prohibited from 
approaching within a specified distance of a specified person. Clause 10(3)(d) refers to communicating, or 
attempting to communicate, with a specified person. To maintain that sort of thing for 24 months is simply 
unworkable. The problem is that if it were just unworkable, it would mean that Labor members would be proved 
right when they say that this bill is not going to achieve what it sets out to achieve or the stated objectives in the 
second reading speech. But the problem I have is that in proving it is unworkable, it will entrap more children 
into criminal behaviour. Members should bear in mind that the activity that is banned under the PBO is not 
necessarily criminal—that is, in relation to the two provisions I have just cited about going within a specified 
distance of another person. If there is any imputation of violent intent or a history of violence between the two, it 
makes perfect sense to put that kind of prohibition in place, but not when it is simply a court’s observation about 
the nature of the association between two people. 
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To add further substance to my concern, I read in The West Australian of Monday, 22 November, an opinion 
piece by the Commissioner of Police, Karl O’Callaghan, in which he talked about the graffiti vandals on trains. 
He said — 

Tighter control over both adult and juvenile offenders will become possible if proposed Prohibited 
Behaviour Order legislation becomes law. Bans can then be placed on what products convicted 
offenders can buy, use or carry. 

I was a bit intrigued by that. I raised it at a previous point in the debate, and I do not necessarily think it will help 
if the parliamentary secretary comments on that. I recall standing in this place and talking at some length about 
the Criminal Code Amendment (Graffiti) Bill. I would have thought that we already have provisions under the 
graffiti legislation to stop kids carrying those things on public transport, but that is just a passing observation. 

What I am more concerned about—this is in direct relation to the amendments that I have moved to the 
inordinately long time scale—is a 16-year-old who has a PBO requiring him, to use the example given by the 
police commissioner, not to buy, use or carry certain products that might be used to do graffiti. A year and 11 
months later that person might be enrolled in a graphic arts course at a technical college or a university and 
might find that in his course of study he is required to carry certain things. I am not particularly interested in the 
graffiti example. The point I am making is that 18 months in a child’s life is a very long time. The government 
will be prohibiting things such as coming within a certain number of metres of a certain person, carrying certain 
things, going to certain places or using certain forms of public transport. It is just too long to prohibit those types 
of things. If the parliamentary secretary accepts my amendments, he will still be able to see whether what the 
government is proposing works.  

I have another question for the parliamentary secretary, so he might take this opportunity to answer me. 
Presumably another PBO could be applied if the court was of the opinion that, although the three months was up, 
on the balance of evidence there was a reason to impose a new PBO; that would still be open to the court. 
Bearing in mind that the United Kingdom figures show us that there was a 67 per cent breach rate of ASBOs, I 
fear that a failure to comply will put the child back in the criminal justice system because the child commits an 
illegal offence in the breach. All I am asking the parliamentary secretary to do is to consider reducing these time 
periods. Again, if he found it more acceptable to limit these amended time provisions to people under the age of 
18, I would be happy to consider an amendment to my amendment. I have noticed that once one gets to the age 
of 50, time seems to pass much more quickly!  

Hon Michael Mischin: The age of 50! 

Hon SALLY TALBOT: I am sure that the parliamentary secretary is finding the same thing!  

I ask the parliamentary secretary to give some serious consideration to the very serious points that I have raised 
about these two amendments. 

Hon MICHAEL MISCHIN: The government does not agree to the proposed amendments. In the first place, we 
expect to be dealing with juveniles who have had a very long involvement with the court system and for whom 
other dispositions have not necessarily been effective—or have not been effective if we get to the stage of 
wanting a PBO. Secondly, the nature and length of the order will be decided by the court that is also sentencing 
the person for the offence that has brought that person to court—that is, the related sentence matter. The court 
would presumably be cognisant of the considerations in dealing with a juvenile given that, in the case of a 
juvenile, the court will be the Children’s Court. These considerations do not seem to have caused courts too 
much trouble in the past, given that a youth community-based order can last up to two years. That is available 
under the Young Offenders Act. 

Committee interrupted, pursuant to temporary orders. 

[Continued on page 9614.] 

Sitting suspended from 4.15 to 4.30 pm 
 


